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QUESTION PRESENTED 

In the opinion of appellee the question presented is: 

Whether in a case where accused, charged with 
Blackmail under § 22-2305 of the District of Columbia 
Code, admits accusing one of the criminal offense of 
operating the numbers game, and the evidence reveals 
that accused spoke of a payoff to the police to avoid 
prosecution, but the accused claims that all was done 
in jest, with no intent to extort, is it proper for the trial 
court to submit the case to the jury, overruling a mo¬ 
tion for verdict of acquittal on the ground that no 
intent to extort was shown. 


(i) 



INDEX 


Page 

Counterstatement of the Case.. 1 

Statute Involved . 6 

Summary of Argument 7 

Argument: 

I. The Trial Court's Refusal to Grant Appellant's Motion for 

Verdict of Acquittal was No Error . 7 

II. Since the Specific Intent to Extort Is Made an Ingredient 
of the Crime of Blackmail. Its Existence was a Question of 
Fact to Be Submitted to the Jury, and the Trial Court's 
Submission of This Question, With Proper Instructions, 
was Xot Error . S 

Conclusion . 11 

TABLE OF CASES 

Aiken v. United States, I OS F. 2d 1S2. 9 

Commonwealth v. Andrews, 132 Mass. 263 . 11 

Curie it v. United States, 160 F. 2d 229 . 7, S 

Ellis v. United States. 206 U.S. 246 . 9 

Estep v. United States. 140 F. 2d 40. 9 

Gates v. United States. 122 F. 2d 571 .. 9 

Hess v. Sparks, 24 P. 979, 44 Kan. 465 . 9 

J forissette v. United States. 342 U.S. 246 . 9 

People v. Elack. 125 X.Y. 324 . 9 

People v. Pineda. 106 P. 2d 25 .. 9 

Pritchett v. United States, S7 U.S. App. D.C. 374 . S 

OTHER REFERENCES 

Federal Rules of Criminal Procedure, Rule 29 (a) . 7 


(ill) 





















?Hnttefo states! Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Xo. 11,328 


Charles T. Connor, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE EXITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Heretofore appellant was tried in the United States 
District Court for the District of Columbia for having vio¬ 
lated section 2305 of Title 22 of the District of Columbia 
Code, entitled Blackmail. Specifically, he was charged as 
follows (R. 144): 

On or about June 15, 1951, within the District of 
Columbia, Charles T. Connor, with intent to extort 
certain property, that is money, from Joseph L. 
Michael, unlawfully and feloniously did verbally accuse 
the said Joseph L. Michael of a crime, that is, the crime 
of operating a lottery known as the numbers game 
which would tend to disgrace the said Joseph L. 
Michael and subject him to ridicule and contempt of 
society. 

On November 14, 1951, the jury returned a verdict of 
guilty as charged, and on December 7, 1951, judgment was 
entered accordingly (R. 146-147). 


(1) 
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Evidence presented at trial of the case developed that 
appellant was a member of the Metropolitan Police Depart¬ 
ment, attached to the eleventh precinct, and assigned to a 
patrol car which covered certain territory in the southeast 
section of the city (R. 7-8). The complaining witness, 
Joseph L. Michael, conducted a retail clothing store busi¬ 
ness within this area. At about 8:45 p. m. on June 15, 1951, 
while on duty and in the full uniform of a private on the 
police force, appellant visited the store of Michael, who at 
the time was waiting on a customer (R. 16-19). Appellant, 
according to the evidence, seated himself in the rear of the 
store and waited until the customer left, and then, accord¬ 
ing to Mr. Michael, engaged him in the following conversa¬ 
tion (J. A. 2) : 

He said. “Mr. Michael, come here. I have a very 

serious matter to talk with you. You are in trouble.” 

I savs, “1 am in trouble? What did I do?" 

% 

He says, “You are operating the numbers. You are 
accepting money for numbers." 

He called it a different name than that: I couldn’t 
understand his language, this gambling, so I said, 
“You must be joking." He kept, several times, about 
twelve times he kept on saying, “You are in serious 
trouble. You are accepting money for numbers." 
* * * He said, “Anyway, who is your lawyer? • • • 
You had better get in touch with him, you are in serious 
trouble." 

I said, “You look like you really mean it. You are 
not joking." He said, “You have been paying the old 
captain for the past six months and now the old captain 
is out. We have got a new captain and you had better 
pay me off. 

I says, “New captain? You mentioned so many 
times times the old captain's name, and now the new 
captain, but I don’t know their names and I will forget 
them.” 

Then, according to Michael, appellant, using Michael's 
own pen, wrote down the name of Captain Pilkerton (Com¬ 
mander of the Eleventh Precinct) and the telephone number 
on which he could be reached. The slip of paper on which 
this was written was admitted into evidence (R. 23-25). 
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The remainder of the meeting between Mr. Michael and 
appellant was described by Michael as follows (J. A. 2-4): 

* # When he wrote down this here name and the 
telephone number, then it really proved to me that this 
really was a serious accusing me of a very serious 
crime, so 1 says, “Do you know what you are doing 
right now? You are asking me to pay you money, 
and this is absolutely against the law, for an officer 
to do, in uniform. I told him that. It is absolutely 
against the law for me to hand out any money. I am 
just as much guiltv if I hand vou out anv monev.” I 
said, “You are a young fellow, and you still got time 
to take everything back. I don't like to see vou get in 
trouble and I don’t like the publicity for myself. For 
the last time, I am going to tell you that I don't have 
to do it for you. I don't have to convince you that I 
am not doing it which, to make a serious charge to me, 
on me, first you will have to have evidence, but let us 
not go into this," I said, “but I am going to tell you 
that I raise mv right hand to the Good Lord that I 
never gambled, I never accepted any money for num¬ 
bers, I never played any numbers. * * * 

» * * * * 

* * * We walked toward the front. Yes; we walked 

across, just a little ways to the counter where I keep 

my stationery, and I asked him, “How do you pick my 

place from all these places, all these stores; how do you 

come to me in a business like this?" And he said, “I 

will tell you. When we leave the station, the place we 

know exactly where we are going.” So he takes out 

a piece of paper from his pocket, and a pencil, and 

makes six little circles, and he marks a dot on the first 

one. He says, “When we went in the first one, we 

couldn't find anv evidence. So he went to the second 
% 

one,” and he said, “We find evidence and we closed 
that.” The third one, “We are in doubt and we will 
try it again. Now, you are next, and we know you have 
been paying off the old captain, and now you had better 
pay me off to the new captain.” 

i said, “This is the last chance I am giving you to 
say this is all a joke. I am not going to ask you any 
more. I am going to see that you lose your job. You 
know you are going to lose your job by doing anything 
like this. If I am guilty, pull me in; take me to the 
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station, but don't ask me for money. I am not going 
to pay you off, not one cent, I wouldn't pay off. 


He said lie has several people that played numbers 
in my place. I said, “Can you tell me who it was, at 
least one of them?" Tie said, “Xo: this information 
I can't srive you." 

I said, “You are sure that I am playing numbers?" 

He said, “Yes: this is no joke. It is absolutely a 
serious matter. I will see you at ten o'clock." 

I said, “Xo: you won't. 1 am supposed to be closed 
now. I am already fifteen minutes over, and when I go 
home, I go to bed." 

He said, “I will see you tomorrow morning." 

Further testimonv revealed that on the following dav, 
after several telephone calls from Michael to the eleventh 
precinct. Captain Pilkerton. Lt. Harris of the same pre¬ 
cinct and appellant went to Michael's store, and there dis¬ 
cussed the June 15. 1951, incident. At this meeting, in the 
face of Mr. Michael's allegations, appellant claimed to have 
been kidding Mr. Michael, and finally apologized to Michael 
in the presence of the Captain and Lieutenant (R. 32 43). 

Appellant presented Captain Pilkerton and Lieutenant 
Harris as defense witnesses, who testified relative to the 
meeting in Michael's store on June 16, 1951 (R. 55-63, 
81-86). There were some discrepancies in the testimony 
of these two witnesses, and in addition strong evidence was 
presented tending to impeach both officers. This impeach¬ 
ing evidence was adduced by way of testimony of a rebuttal 
witness and also previous testimony of Lieutenant Harris 
before the Grand Jury which indicted appellant (R. 79-80, 
85-96, 103-126). 

Appellant took the stand in his own defense, and ad¬ 
mitted approaching Michael relative to the numbers opera¬ 
tion. However, appellant consistently maintained that all 
of his activities were in fun, and that he never intended to 
extort money or anything else of value from Mr. Michael 
(R. 86-93). 

Motions for verdict of acquittal were made after the 
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Government counsel’s opening statement; at the conclusion 
of the Government’s case; and at the conclusion of the en¬ 
tire case. 

In answer to defense counsel’s motion for directed ver¬ 
dict, the court stripped the case down to its barest elements, 
tliusly (R. 128-129): 

I see three elements in this crime: First, that the 
defendant verbally accused the complaining witness of 
a crime, namely, engaging in the numbers business, 
which is a form of lottery, and is a crime * * *. The 

second is that such accusation would tend to disgrace 
him or subject him to the ridicule or contempt of 
society. * * * The third element is that he had the 

intent to extort money from the complaining witness. 
Those are the three elements which the jury will be 
called upon to determine in this case; so as I see it, 
on the testimony, there is no doubt that the defendant 
did make the accusation: there is no doubt that that 
was an accusation which would tend to disgrace him or 
subject him to ridicule or contempt of society. But 
the third element is the crux of the problem; Did he 
have intent to extort money or not. Intent, of course, 
is what is in his mind, and lias to be determined from 
what is said and what is done. The defendant has 
testified that it was all a joke * * * it was a form 

of banter. 

The complaining witness has given testimony to the 
contrary, and the Government has given other testi¬ 
mony to the contrary, including the writing of the 
captain's name on a slip of paper, and including the 
testimony that he wrote on the piece of paper three 
or four circles and said, ‘‘The first is a place we have 
knocked off: the second one is where we have no evi¬ 
dence, and the third is under surveillance, and you are 
next * * V’ Of course, that is not consistent with 
banter or a joke or kidding. It seems to me that the 
three elements are here for the jury, and that I cannot 
properly take the case from the jury. 

In its instruction to the jury, the court was, to say the 
least, painstaking in its treatment of the determination of 
intent in the following language (R. 137-138): 

* # * The real dispute and the real issue and the 

real crux of this case is whether or not the defendant 
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had in his mind the intent to extort money, and that is 
the matter that I think is the one that the jury will 
have to decide: # * # it is my view of the crux of 
this case, and you have the conflicting statements of 
the witnesses to weigh and sift, the circumstances sur¬ 
rounding this matter, including the evidence of the slip 
of paper and evidence of the writing of circles on 
another slip of paper and the conditions and circum¬ 
stances surrounding this transaction. 

After outlining the flrst two elements of the offense, the 
court instructed as to the third intent (R. 138-139): 

* # * whether or not he received anv monev is not 

an element at all of the crime, * * • and that intent, 

of course, is what was in his mind, and vou will have 

% 

to determine, as jurors are frequently called upon to 
determine, what is in a defendant's mind. • * * You 
can't look into his mind. Onlv the all-seeing eves of 
the Almighty God can do that. But you are required 
to look into the facts in this case and the surrounding 
circumstances, what was said and what was done, and 
determine whether or not, at the time, the defendant 
had in his mind the intent to extort money from the 
complaining witness, Michael. 

STATUTE INVOLVED 

The pertinent provisions of the District of Columbia 
Code are as follows: 

§22-2305 [6:42]. Ill ark mail. 

Whoever verbally or in writing accuses or threatens 
to accuse any person of a crime or of any conduct 
which, if true, would tend to disgrace such other per¬ 
son, or in any way subject him to the ridicule or con¬ 
tempt of society, or threatens to expose or publish any 
of his infirmities or failings, with intent to extort from 
such other person anything of value or any pecuniary 
advantage whatever, or to compel the person accused 
or threatened to do or to refrain from doing any act, 
and whoever with such intent publishes any such 
accusation against any other person shall be im¬ 
prisoned for not more than five years or be fined not 
more than one thousand dollars, or both. 
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SUMMARY OF ARGUMENT 

I 

Since on a motion for a directed verdict of acquittal, the 
judge must assume the truth of the Government's evidence 
and give the Government the benefit of all legitimate in¬ 
ferences to he drawn therefrom, the court's denial of the 
motion in this case was not error. 

II 

Since tlie specific intent to extort is made an ingredient 
of the crime of Blackmail, its existence was a question of 
fact to he submitted to the jury, and the trial court's sub¬ 
mission of this question, with proper instructions, was not 
error. 

ARGUMENT 

I 

The Trial Court's Refusal to Grant Appellant's Motion for 
Verdict of Acquittal Was No Error 

The law governing thi* subject is adequately treated in 
the Federal Rules of Criminal Procedure, Rule 29 (a): and 
also in many landmark cases in this jurisdiction. This 
Honorable Court's own language in Curie// v. United 
States. 160 F. 2d 229, SI V. S. App. D. C. 389, clearly dis¬ 
poses of appellant's contention. It was pointed out in this 
case that on a motion for a directed verdict, the judge must 
assume the truth of the Government's evidence and give the 
Government the benefit of all legitimate inferences to he 
drawn therefrom. 

The standard of judicial behavior in this regard is set 
out in the Curie// case thusly: 

The true rule, therefore, is that a trial judge, in pass¬ 
ing upon a motion for directed verdict of acquittal, 
must determine whether upon the evidence, giving full 
play to the right of the jury to determine credibility, 
weigh the evidence, and draw justifiable inferences of 
fact, a reasonable mind might fairlv conclude guilt 

* • vr 

beyond a reasonable doubt. If he concludes that upon 
the evidence there must be such a doubt in a reasonable 
mind, he must grant the motion, or to state it another 
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way, if there is no evidence upon which a reasonable 
mind might fairly conclude guilt beyond reasonable 
doubt, the motion must be granted. If he concludes 
that either of tlie two results, a reasonable doubt or no 
reasonable doubt is fairly possible, he must let the jury 
decide the matter. * * * 

To the same effect is Pritchett v. United States, 87 17. S. 
App. D. C. .’>74. decided in November 1950 by this Court, 
citing Carle// v. United States. 

In the present case, the trial court pointed out during 
argument on the motion for verdict of acquittal, that the 
first two elements of the offense were clearly established, 
i. c., the accusation of criminal activity; and the fact that 
this accusation tended to disgrace the complaining witness. 
Appellant concedes this to be true in his own brief (Appel¬ 
lant's Brief, p. 5). Thus, the only question remaining was 
the presence or absence of the required intent to extort in 
the mind of appellant at the time of his conversation with 
Michael. 

In this connection, the court wag called upon to determine 
whether or not there was sufficient evidence adduced at the 
trial bearing on appellant's intent, to justify submission 
of the matter to the jury. Following the principles govern¬ 
ing this matter, as set out in the cases cited, the court had 
no alternative. The only evidence negativing the presence 
of intent was appellant's own testimony that he was not 
serious, and was merely kidding or joking. It is submitted 
that the trial court's observation to the effect that it could 
not properly take the case from the jury is in keeping with 
established law on the subject. 

II 

Since the Specific Intent to Extort Is Made an Ingredient of 
the Crime of Blackmail. Its Existence Was a Question of 
Fact to Be Submitted to the Jury, and the Trial Court's 
Submission of This Question, with Proper Instructions, 
Was Not Error. 

It appears from appellant's brief that he seriously ques¬ 
tions the right of the trial court to submit the evidence 
bearing on his intent to the jury, inasmuch as he (appel- 
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lant) had contended that he had no intent to extort money 
from Michael. In this connection the law is well settled, 
and the authorities are unanimous. 

Except in rare instances, an accused never announces his 
purpose or intention verbally when committing an act which 
requires a specific intent. One would hardly expect appel¬ 
lant to have told Mr. Michael, ‘‘I am attempting to extort 
funds from you." 

One of the clearest statements on this subject is contained 
in the case of Estep v. United States , 140 F. 2d 40, at p. 45, 
where the court said: 

Guilty knowledge or criminal intent is usually a fac¬ 
tual question, peculiarly within the province of the 
jury, and is seldom provable by direct testimony, but 
must be inferred from facts and circumstances which 
reasonably tend to manifest a mental attitude. 

The court in the Estep case cites Gates v. United States , 
122 F. 2d 571; and Aiken v. United Staets , 108 F. 2d 182; 
and quotes from Ellis v. Ignited States . 206 l\ S. 246, as 
follows: 

If a man intentionally adopts certain conduct in cer¬ 
tain circumstances known to him, and that conduct is 
forbidden by the law under those circumstances, he 
intentionally breaks the law in the only sense in which 
the law ever considers intent. 

The doctrine enunciated in the case of People v. Pineda , 
106 P. 2d 25, is to the same effect, and is set forth in the 
following language: 

Where a specific intent is a necessary element of an 
offense, the intent is a question of fact to be determined 
from all the circumstances of the case. And except in 
a case where the facts proven afford no reasonable 
ground for an inference as to intent, it is the peculiar 
province of the jury to find the intent and to say what 
particular intent follows from the acts done. 

Making a similar ruling in the case of Morissette v. 
United States . 342 U. S. 246, presents the following quota¬ 
tion from People v. Flack , 125 X. Y. 324, 334: 

It is alike the general rule of law and the dictate of 
natural justice that to constitute guilt there must be 
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not only a wrongful act, but a criminal intention. 
Under our system (unless in exceptional cases), both 
must be found by the jury to justify a conviction for 
crime. However clear the proof may be, or however 
incontrovertible may seem to the judge to be the in¬ 
ference of a criminal intention, the question of intent 
can never be ruled as a question of law, but must always 
be submitted to the jury. Jurors may be perverse; the 
ends of justice may be defeated by unrighteous ver¬ 
dicts, but so long as the functions of the judge and jury 
are distinct, the one responding to the law, the other 
to the facts, neither can invade the province of the other 
without destroying the significance of trial by court 
and jury # * \ 

It appears obvious that the Government presented am¬ 
ple evidence in support of the required elements of the 
crime to submit the questions of the appellant's guilt or 
innocence to the jury (supra, pp. 2-4). When Michael was 
told that he was accepting money on the numbers, he was 
certainly accused of a crime which if true would disgrace 
him. It appears equally clear that when he was told that 
he had been paying off the old captain and now he had 
better pay off the new captain through appellant, that 
money was being demanded. In addition to the verbal 
statement about the payoff, appellant wrote the name of 
the new captain and his telephone number on a slip of 
paper and left it with Michael. Then finally, after insist¬ 
ing that he (appellant) knew about Michael's activities, 
Michael was told by him that he would be back in a short 
time. All this was certainly consistent with the activities 
of a blackmailer, and constituted sufficient competent evi¬ 
dence from which the jury was entitled to draw every logi¬ 
cal inference. 

Having heard this evidence, and after careful instruc¬ 
tions by the court as to the law, the jury arrived at its 
verdict, and it is submitted that the record reveals no 
grounds for reversal. 1 

1 The only other ground upon which appellant seems to base this 
appeal is that the accusation of criminal activity, having been made 
to Mr. Michael alone, not communicated to. or uttered in the 
presence of any other person, does not fall within the statute so as 
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CONCLUSION 

It is hereby submitted that the judgment of the lower 
court should be affirmed. 

Charles M. I relax, 

United States Attorney. 
John C. Conliff, 

Joseph M. Howard, 
William B. Bryant, 
Assistant United States Attorneys. 


to fill the initial requirement of “accusing** Michael. From the 
very nature of the crime of Blackmail, this position is untenable. 
When the accusation is communicated to others, or otherwise pub¬ 
lished. the blackmailer’s leverage is lost. In the case of Hess v. 
Sparks, 24 P. 979, 44 Kan. 465. the court defined Blackmail thusly: 
The word Blackmail has a well-defined meaning * * *. The 
extortion of money from a person by threats of accusation, or 
exposure; # * * hush money; bribe to keep silence; extortion 
of hush-money. 

This contention is effectively disposed of by the language of the 
court in Commonwealth v. Andrews, 132 Mass. 263, when it stated: 
The words to “Charge and accuse*' in the indictment to not 
mean to make a complaint before a magistrate, but to impute 
to Forbes (complaining witness) and accuse him of the crime 
between themselves , as a means of inducing him to pay money 
to avoid a prosecution or exposure. 
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